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STATEMENT OF INTEREST

With the wrtten consent of the paries, reflected in
letters on file with the Clerk, Amicus Curiae the National
Defense Industrial Association ("NDIA") submits this brief
in support of Petitioner, pursuant to Rule 37.3(a) of this
Cour. i _.' '. ~ . ~ ; - _ol..'

¡ ,
,

NDIA is a non-profit organzation comprised of more
than 1,200 corporations and 39,000 individuals spang
the entire spectr of the defense industr. Members

include individuals from academia, governent, the
mitar servces, smal businesses, corporations, pnme

contractors, and the intemational communty. They fulll
a large share of the Deparent of Defense's ("DOD")

contracts for goods and servces. Members are located in
and perform servces and contracts throughout the United
States.

" --'
. ~:

~i.,

Application of the False Clais Act ("FCA"), 31 V.S.C.
§§ 3729-3733, is of great concem to NDIAs members. The
FCA subjects defendants to treble damages and civi
penalties of $5,500 to $11,000 for each false clai. 31

U.S.C. § 3729(a); 28 C.F.R. § 85.3(a)(9) (ination adjust-

ment pursuant to 28 U.s.C. § 2461). Moreover, such claims
can be brought by any citizen as a qui tam relator. 31
U.S.C. § 3730(b). The relator may share in the recovery. 31
U.S.C. § 3730(d).
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Defense contractors are paricularly susceptible to
FCA lawsuits brought by qui tam relators. In the past

1 No par to this proceeding authored ths brief in whole or in
par, and no person or entity other than the National Defense Indus-

trial Association ("NIA") or its members contrbuted money to the
preparation or submission of the brief. See Sup. Ct. R. 37.6.
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'I twenty years, more than thiy percent of the qui tam

cases have involved governent procurement' contracts.
U.S. Gov't Accountabilty Offce, GAO-06-320R, Informa-

tion on False Claims Act Litigation 28 (2006). More than a
quarer of those suits involved DOD contracts. See id. at
26. Accordig to recent statistics, district cours withi the
Ninth Circuit handled more than eighteen percent of al
qui tam cases filed between 1987 and 2005. Id. at 27.
Thus, the Ninth Circuit's decision under review, which
NDIA believes employs a fundamentaly flawed approach,
wil have a substantial impact on governent contracting
and NDIAs members. As such, NDIA has a signcant

interest in this matter.c.
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In United States ex rel. Hendow v. University of Phonix,
461 F.3d 1166 (9th Cir. 2006), the Ninth Circuit drasticaly

expanded the reach of the FCA. Specicaly, it decided that
an aleged false statement or course of conduct in connection
with establishig eligibilty to obtai benefits under Title N
of the Higher Education Act (the ''RA'') could render al

requests for payment under the REA false for FCA puroses,
even if the payment requests were not false or did not result
in ficial har to the governent.

In other words, the ruling alows a qui tam relator -
or the governent - to brig an FCA lawsuit without

requig alegations that the defendant "use(dl . . . a false
record or statement to get a false or fraudulent clai

paid(,l" as expressly requied by the FCA. 31 U.S.C.
§ 3729(a)(2). The Ninth Circuit also muddied the applica-
tion of the law by expandig the elements of an FCA
action and deparing from litations recognzed by other

,,",.."
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circuits. The impact of the rulg extends beyond the facts
of Hendow. Defense contractors face substantial risk of
increased liabilty under the FCA because of the Ninth
Circuit's rung.

Ths Cour should grant certorar because clear
gudance is needed for al paries to FCA actions. The
Ninth Circuit's decision is not only fundamentaly wrong;
it has added more confusion to an aleady convoluted

aray of cases interpreting the FCA. Ths Court needs to
exercise this opportunty to provide a clear set of elements
requied to maitai an FCA action. Unti it does so,
paries and cours wi be unable to determe what
aleged activity is sufcient to warant an FCA action.
Additionaly, judges wi be unable to provide jurors
instrctions that will alow them to understand and apply
the law to the facts of any given case.

In expandig the scope of the FCA, the Ninth Circuit
has depared from the reasonig of other circuits, thus
subjecting contractors to inconsistent treatment based
upon the location of a qui tam suit. The Ninth Circuit's
holdig subjects contractors to potential FCA liabilty for a
viualy innite number of reguatory or statutory viola-
tions that may not be related to a clai for payment.

Indeed, under the Ninth Circuit's holdig, a contractor
could stil be subject to FCA liabilty even if it violates a
reguatory provision which would not cause the govern-

ment to deny payment. Under Hendow, the FCA would
swalow whole the admstrative and contractual dis-
putes process that Congess has established to deal with
contracting issues. As a result, the contractor would be
subject to treble damages and civi penalties under the
FCA no matter how mior the aleged reguatory violation.
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The Ninth Circuit's decision could encourage qui tam
relators to pursue FCA clais for settlement value even
where there is no har to the Governent. Qui tam
relators are motivated to brig suits by the promise of

obtaig as much as thity percent of the judgment. See

31 D.S.C. § 3730(d)(2). If the FCA is not applied consis-

tentlyand in a maner that prevents frvolous and vexa-

tious lawsuits by qui tam relators, businesses wil be
unable to manage the risks of FCA liabilty. Responsible
businesses wi be discouraged from providig valuable,

needed servces to the governent, and the costs of gov-
ernent procurement wi increase. NDIA urges this
Cour to grant the Petition for a Writ of Certiorar to
provide gudance and ensure consistency for maitaig
FCA lawsuits.

.

ARGUMNT

TIS COURT SHOUL GRA CERTIORAI
BECAUSE TH Nl CmCUlT'S HENDOW DECI-
SION CAUSES SIGNIICAN CONFSION AS TO
TH ELEMENTS REQUIRED TO MAAI AN
FCA ACTION, SUBJECTS GOVERNNT CON-
TRACTORS TO UNARRAD LIAILITY, AN
RASES TH COST OF FEDERA PROCUR-
MENTS.

A. Concrete Guidance From This Court for Avvly-
inf! the FCA Is Essential.

Under the plai language of the FCA, there must be

either a "false or fraudulent clai for payment or ap-
proval" or a "false record or statement" which is used "to
get a false or fraudulent clai paid" for liabilty to attach.
31 D.S.C. § 3729(a)-(b). Without gudance from this Cour,
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the lower cours have adopted two theories for FCA liabil-
ity beyond the typical overcharge case - the "false cert-

cation" theory and "promissory fraud" (or fraud-in-the-
inducement). In false certifcation cases, the clai may be
accurate in that the request for payment is not overstated,
but the falsity lies in the certifcation of compliance with
conditions necessar to obtai payment. Promissory fraud
cases generaly require a showig that a contractor made
false statements to obtai the contract and that the falsity
resulted in fiancial har to the governent throughout
the lie of the contract. At issue for this Cour are the
proper lits of these theories.

Under the false certifcation theory, the Ninth Circuit
stated that "two major considerations" exist: "(1) whether
the false statement is the cause of the Governent's
providig the benefit; and (2) whether any relation exists
between the subject matter of the false statement and the
event triggerig the Governent's loss." Hendow, 461 F.3d

at 1171 (quoting United States ex rel. Hopper v. Anton, 91
F.3d 1261, 1266 (9th Cir. 1996) (quotations omitted)). The
Ninth Circuit explaied that four "conditions" are used in
evaluatig these "considerations." See id. at 1171-73.

Fist, accordig to the Ninth Circuit, there must be a

false clai, which can include either a false "statement" or

a "course of conduct." ¡d. at 1171, 1174. The false clai

need only involve one falsity, no matter how mior, as to
any of hundreds of boilerplate requiements. See id. at
11 71. Second, the clai must be a "false statement of

compliance with a governent reguation that is a precur-
sor to governent fundig." ¡d. at 1172 (quotations omit-

ted)~ Accordig to the Ninth Circuit, this includes a false
certifcation, assertion, statement or "secret handshake"
made to obtai a governent contract or benefit status or

,-- \.
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payments. See id. Thd, the clai must be "material,"
which means it must be: (a) a prerequisite to obtaig a
governent benefit; (b) a sine qua non of receipt of gov-
ernent funding; and (c) conditioned on the certifcations.
See id. at 1172-73. Under this prong, the Ninth Circuit

explains there need be no explicit statement makg any
of these requiements a "condition of payment" because a
condition of paricipation is the same as a condition of
payment. See id. at 1176. Fourh, the falsity need not be
an actual clai for payment. See generally id. at 1173,

11 77. Under Hendow, the falsity needs only be integral to
the causal chain leadig to payment, and how the clai is

made with respect to timg or number of stages involved
is imaterial. ¡d. at 1177.

, ~ ..),

Afer settig fort this extensive list of required

elements for a false certifcation case, the Ninth Circuit
then set forth the requied elements under the promissory
fraud theory and concluded that the elements for both

theories are substantialy the same. See id. at 1173-74.

One key dierence, however, is that under the promissory
fraud theory, no false statement of compliance with any
governent reguation or statute is requied. ¡d. at 1173.
According to the Ninth Circuit, if the contract or extension
of governent benefit was originaly obtaied through
false statements or fraudulent conduct, then liabilty
attaches to each clai submitted to the governent under
the contract, even if the clai is not false. ¡d. Subsequent
clais become false because of the origial false state-
ments. ¡d. As to materialty, there must be a "causal"

rather than "temporal" connection between the activity
and the payment. See id. Thus, under either theory as
posed by Hendow, liabilty can attach based on a true
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