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STATEMENT OF INTEREST

- With the written consent of the parties, reflected in
letters on file with the Clerk, Amicus Curiae the National
Defense Industrial Association (“NDIA”) submits this brief
in support of Petitioner, pursuant to Rule 37.3(a) of this
Court.!

NDIA is a non-profit organization comprised of more
than 1,200 corporations and 39,000 individuals spanning
the entire spectrum of the defense industry. Members
include individuals from academia, government, the
military services, small businesses, corporations, prime
contractors, and the international community. They fulfill
a large share of the Department of Defense’s (“DOD”)
contracts for goods and services. Members are located in
and perform services and contracts throughout the United
States.

Application of the False Claims Act (“FCA”), 31 U.S.C.
§§ 3729-3733, is of great concern to NDIA’s members. The
FCA subjects defendants to treble damages and civil
penalties of $5,500 to $11,000 for each false claim. 31
U.S.C. § 3729(a); 28 C.F.R. § 85.3(a)(9) (inflation adjust-
ment pursuant to 28 U.S.C. § 2461). Moreover, such claims
can be brought by any citizen as a qui tam relator. 31
U.S.C. § 3730(b). The relator may share in the recovery. 31
U.S.C. § 3730(d).

Defense contractors are particularly susceptible to
FCA lawsuits brought by qui tam relators. In the past

! No party to this proceeding authored this brief in whole or in

part, and no person or entity other than the National Defense Indus-
trial Association (“NDIA”) or its members contributed money to the
preparation or submission of the brief. See Sup. Ct. R. 37.6.
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twenty years, more than thirty percent of the qui tam
cases have involved government procurement contracts.
U.S. Gov’t Accountability Office, GAO-06-320R, Informa-
tion on False Claims Act Litigation 28 (2006). More than a
quarter of those suits involved DOD contracts. See id. at
96. According to recent statistics, district courts within the
Ninth Circuit handled more than eighteen percent of all
qui tam cases filed between 1987 and 2005. Id. at 27.
Thus, the Ninth Circuit’s decision under review, which
NDIA believes employs a fundamentally flawed approach,
will have a substantial impact on government contracting
and NDIA’s members. As such, NDIA has a significant
interest in this matter.
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SUMMARY OF ARGUMENT

In United States ex rel. Hendow v. University of Phoenix,
461 F3d 1166 (9th Cir. 2006), the Ninth Circuit drastically
expanded the reach of the FCA. Specifically, it decided that
an alleged false statement or course of conduct in connection
with establishing eligibility to obtain benefits under Title IV
of the Higher Education Act (the “HEA”) could render all
requests for payment under the HEA false for FCA purposes,
even if the payment requests were not false or did not result
in financial harm to the government.

In other words, the ruling allows a qui tam relator —
or the government — to bring an FCA lawsuit without
requiring allegations that the defendant “use[d] . . . a false
record or statement to get a false or fraudulent claim
paid[,]” as expressly required by the FCA. 31 U.S.C.
§ 3729(a)(2). The Ninth Circuit also muddied the applica-
tion of the law by expanding the elements of an FCA
action and departing from limitations recognized by other
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circuits. The impact of the ruling extends beyond the facts
of Hendow. Defense contractors face substantial risk of
increased liability under the FCA because of the Ninth
Circuit’s ruling.

This Court should grant certiorari because clear
guidance is needed for all parties to FCA actions. The
Ninth Circuit’s decision is not only fundamentally wrong;
it has added more confusion to an already convoluted
array of cases interpreting the FCA. This Court needs to
exercise this opportunity to provide a clear set of elements
required to maintain an FCA action. Until it does so,
parties and courts will be unable to determine what
alleged activity is sufficient to warrant an FCA action.
Additionally, judges will be unable to provide jurors
instructions that will allow them to understand and apply
the law to the facts of any given case.

In expanding the scope of the FCA, the Ninth Circuit
has departed from the reasoning of other circuits, thus
subjecting contractors to inconsistent treatment based
upon the location of a qui tam suit. The Ninth Circuit’s
holding subjects contractors to potential FCA liability for a
virtually infinite number of regulatory or statutory viola-
tions that may not be related to a claim for payment.
Indeed, under the Ninth Circuit’s holding, a contractor
could still be subject to FCA liability even if it violates a
regulatory provision which would not cause the govern-
ment to deny payment. Under Hendow, the FCA would
swallow whole the administrative and contractual dis-
putes process that Congress has established to deal with
contracting issues. As a result, the contractor would be
subject to treble damages and civil penalties under the
FCA no matter how minor the alleged regulatory violation.
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The Ninth Circuit’s decision could encourage qui tam
relators to pursue FCA claims for settlement value even
where there is no harm to the Government. Qui tam
relators are motivated to bring suits by the promise of
obtaining as much as thirty percent of the judgment. See
31 U.S.C. § 3730(d)(2). If the FCA is not applied consis-
tently and in a manner that prevents frivolous and vexa-
tious lawsuits by qui tam relators, businesses will be
unable to manage the risks of FCA liability. Responsible
businesses will be discouraged from providing valuable,
needed services to the government, and the costs of gov-
ernment procurement will increase. NDIA urges this
Court to grant the Petition for a Writ of Certiorari to
provide guidance and ensure consistency for maintaining
FCA lawsuits.
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ARGUMENT

THIS COURT SHOULD GRANT CERTIORARI
BECAUSE THE NINTH CIRCUIT'S HENDOW DECI-
SION CAUSES SIGNIFICANT CONFUSION AS TO
THE ELEMENTS REQUIRED TO MAINTAIN AN
FCA ACTION, SUBJECTS GOVERNMENT CON-
TRACTORS TO UNWARRANTED LIABILITY, AND
RAISES THE COST OF FEDERAL PROCURE-
MENTS. . '

A. Concrete Guidance From This Court for Apply-
ing the FCA Is Essential.

Under the plain language of the FCA, there must be
cither a “false or fraudulent claim for payment or ap-
proval” or a “false record or statement” which is used “to
get a false or fraudulent claim paid” for liability to attach.
31 U.S.C. § 3729(a)-(b). Without guidance from this Court,
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the lower courts have adopted two theories for FCA liabil-
ity beyond the typical overcharge case — the “false certifi-
cation” theory and “promissory fraud” (or fraud-in-the-
inducement). In false certification cases, the claim may be
accurate in that the request for payment is not overstated,
but the falsity lies in the certification of compliance with
conditions necessary to obtain payment. Promissory fraud
cases generally require a showing that a contractor made
false statements to obtain the contract and that the falsity
resulted in financial harm to the government throughout
the life of the contract. At issue for this Court are the
proper limits of these theories.

Under the false certification theory, the Ninth Circuit
stated that “two major considerations” exist: “(1) whether
the false statement is the cause of the Government’s
providing the benefit; and (2) whether any relation exists
between the subject matter of the false statement and the
event triggering the Government’s loss.” Hendow, 461 F.3d
at 1171 (quoting United States ex rel. Hopper v. Anton, 91
F.3d 1261, 1266 (9th Cir. 1996) (quotations omitted)). The
Ninth Circuit explained that four “conditions” are used in
evaluating these “considerations.” See id. at 1171-73.

First, according to the Ninth Circuit, there must be a
false claim, which can include either a false “statement” or
a “course of conduct.” Id. at 1171, 1174. The false claim
need only involve one falsity, no matter how minor, as to
any of hundreds of boilerplate requirements. See id. at
1171. Second, the claim must be a “false statement of
compliance with a government regulation that is a precur-
sor to government funding.” Id. at 1172 (quotations omit-
ted). According to the Ninth Circuit, this includes a false
certification, assertion, statement or “secret handshake”
made to obtain a government contract or benefit status or
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