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L INTRODUCTION

This is the third attempt by relators Mary Hendow and Julie Albertson to state a claim against
the against the University of Phoenix ("UOP") pursuant to the False Claims Act, 31 U.S.C. § 3730
(the "FCA"). Styled as a "false certification" case, relators contend UOP violated recruiter
compensation restrictions contained in the Higher Education Act ("HEA") and the implementing
regulations of the Department of Education ("ED") by paying its recruiters a salary based on
enrollment activities. Second Amended Complaint ("SAC") § 1. Relators contend UOP falsely
certified compliance with the HEA restrictions through execution of Program Participation
Agreements ("PPAs") in which UOP stated it would comply with the HEA, SAC 9 24, and by
submitting "management assertion letters" to its independent auditors in which it purportedly certified
its compliance with HEA limits on incentive compensation.

Through this action, relators are attempting to turn what amounts to no more than allegations
of regulatory violations into a FCA case. As explained by the Ninth Circuit, the FCA is not a vehicle
to enforce regulatory compliance. United States ex rel. Hopper v. Anton, 91 F.3d 1261, 1267 (9th
Cir. 1996), cert. denied, 519 U.S. 1115 (1997) ("Mere regulatory violations do not give rise to a
viable FCA action."). In fact, three District Courts have recently dismissed FCA complaints against
educational institutions based on virtually identical theories as those raised by relators.! The relators'
claims suffer from the same basic defects.

First, the relators have not identified any claim purportedly submitted by UOP to which FCA
liability could attach. Relators alleged that UOP submitted false claims by requesting money from
ED and third party lenders to disburse financial aid to students. SAC {33, 35. Under the regulatory

1 These matters are United States ex rel. Graves v. ITT Educational Services, Inc., 284 F. Supp. 2d
487 (S.D Tex. 2003) (hereinafter Graves); United States ex rel. Gay v. Lincoln Technical
Institute, Inc., Civ. Act. No. 3:01-CV-505-K (N.D. Tex. 2003) (hereinafter Gay); and United
States ex rel. Bowman v. Education America, Inc., Civ. Act. No. H-00-3028, p. 3-4 (S.D. Tex.
January 8, 2004) (hercinafter Bowman). In the Bowman matter, the court rejected similar claims
filed against another educational institution, stating that "[b]ecause this case presents virtually
identical claims arising under the same theory of hiability that previously has been repeatedly
rejected, the Court expressly.adopts and follows the rationale of Judge Rosenthal's well-reasoned
and thorough opinion" in the Graves matter. The Gay and Bowman decisions are attached as
Exhibits A and B to the Request for Judicial Notice, filed concurrently. The Graves and Gay
decisions have been appealed to the Fifth Circuit.
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scheme, however, UOP is responsible‘for administering the financial aid program, which includes
disbursing funds to eligible students. 34 C.F.R. § 668.162. UOP does not s;ubmit a claim or demand
for payment, but only for the amount it needs to fulfill the government's (and third party lender's)
commitments to financial aid recipients. The fact UOP may be in possession of government funds is
not sufficient to trigger liability under the FCA. Hopper, 91 F.3d at 1265.

Second, relators have not alleged facts sufﬁcient to establish that any purported claim was
false or fraudulent. In a false certification case, a relator must establish that the defendant has: (1)
made an affirmative certification of compliance with a statute or regulatory requirement; and (2) the
certification is a condition of payment. Id. at 1266 (false certification creates FCA liability "when
certification is a prerequisite to obtaining a government benefit"). Relators can meet neither prong.

Relators assert that PPAs executed by UOP and management assertion letters UOP provides
to its independent auditors constitute false certifications, but have not shown how either of these
documents can be construed as "certifications of compliance" with the HEA incentive compensation
limits. The bottom line is that there is nothing in statute or regulation that requires UOP to certify its
compliance with these limitations. The Graves and Gay courts rejected claims by relators that the
PPAs and management assertion letters constituted certifications of compliance acﬁonable under the
FCA. Relators have not alleged any facts that distinguish their case from those decisions.
IL FACTUAL AND PROCEDURAL BACKGROUND

A. The University of Phoenix

Founded in 1976, the UOP is the largest private university in the United States. UOP's
primary mission is to educate working adults to develop the knowledge and skills that will enable
them to achieve their professional goals, improve the productivity of their organizations, and provide
leadership and service to their communities. UOP's adult learning model makes higher education
more accessible, efficient, and relevant to the real world, as adult learners bring to the classroom
organizational and personal experiences that enrich the learning process.

Accredited by the Higher Learning Commission of the North Central Association in 1978,

UOP offers both undergraduate and graduate programs in a variety of fields. UOP currently enrolls
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201,381 degree seeking adult students at 51 campuses (including its on-line campuses) and 91
learning centers in 29 states.

B. Relators' Allegations

1. Alleged Violation of HEA Requirements

Relators Mary Hendow and Julie Albertson are Enrollment Counselors at UOP's Northern
California campus. SAC. 9 5-6. The Complaint alleges that UOP is the largest recipient of federal
student financial aid funds from ED pursuant to the HEA, Title IV. SAC. { 1. Relators suggest the
HEA prohibits "universities from providing 'any commission, bonus or other incentive payment. . .'
to recruiters based on recruiting activities." SAC § 14.

Relators allege that UOP violates the restrictions on "commission, bonus, or other incentive
payments" by paying its Enrollment Counselors a salary based upon the number of students they
enroll and other enrollment activities, such as telephone calls, generation of leads, and appointments.
SAC § 39. Relators contend that Enrollment Counselors also receive trips, gifts, and contest awards
based upon the number of enrollments and enrollment activities. SAC 9 49.

2. Alleged False Claims

Relators allege that UOP submitted two types of false claims. First, relators contend that UOP
submitted false claims within the meaning of the FCA by submitting a request for Pell Grant funds to
ED. SAC q 33. Relators do not contend that student applications for Pell Grants constitute false
claims. Rather, relators suggest that UOP's request for funds to ED necessary to administer the Pell

Grant program and disburse Pell Grant funds to students constitutes a false claim. Id. Relators

- contend that UOP credits the Pell Grant funds UOP receives from ED to UOP students for tuition. Jd.

Relators also contend that UOP submitted false claims in connection with government-insured
loans under the Federal Family Education Loan Program ("FFELP"). SAC § 35. Relators contend
that "UOP submits the request for those funds directly to a private lender," who transfers funds
directly into a UOP account. /d. These loans made by private lenders are guaranteed by state
agencies and non-profit organizations, which reimburse the lender if a student defaults. SAC §37. If
a guaranty agency cannot collect from the student, ED reimburses the agency. SAC § 37. Relators

contend that the government pays interest on these loans while students are enrolled in classes and







